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When Has There Been A Change Of  
Ownership Of Real Property?  

Á Deed Recordation 

 

Á Change in Controlling Interest 

Á Legal Ownership vs. Beneficial Ownership 
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Controlling Interest  

Á New York State-Controlling Interest  

(for a corporation) 

Á New York City-Controlling Interest  

(for a corporation) 

Á New York State/New York City-Controlling Interest  

(for a partnership, association, trust or other entity) 
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Common Questions  

Á Does transferring Upper-Tier Entities  

trigger the Transfer Tax? 

 

Á Exhibit B: 595 Investors Limited Partnership and Exhibit 

C: In the Matter  

of Corwood Enterprises, Inc. 

 

Á What is a Partnership Interest?  

Á Exhibit D: In the Matter of the Petition of NS 1999 

American Company Nominee 

 



New York City Aggregation  

Á In New York City, transfers made within  

a three-year period are presumed to be  

related and are aggregated, unless the grantor(s) or 

grantee(s) can rebut this presumption by proving that 

the transfers  

are unrelated. 



New York City Aggregations And Illustrations (continued)  

Á Exhibit E:  New York City Finance Letter Ruling 

(“FLR”) 129-RP-10/88,10/05/1988 



 
New York City Aggregation:  

Resales Of The Same Interest  

Á Illustration (xii) Illustration (xi) — Rule 19 RCNY 23-02, 

Aggregation 

 

Á A owns 100% of the stock of X Corporation.  

X owns real property in New York City.  

A sells 30% of X to B.  One year after this  

sale, B sells this 30% interest in X to C. Resales of the 

same interests are not aggregated.  Thus, no tax is 

due. 



New York State Aggregation  

Á New York State’s aggregation rules (see 20 NYCRR  

§ 575.6(d)) provide that transfers will be per se aggregated 

and transfer tax will be due when a  

person or group of persons acting in concert transfer  

or acquire a controlling interest in an entity which  

owns an interest in real property.   

 

Á Exhibits F and G:  In the Matter of the Petitions  

of Estate of Morton J. Goldman, DTA Nos. 813420 through 

813423, Tax Appeals Tribunal, August 14, 1997 and TSB-A-

91 (11)R for further discussions on New York State 

aggregation. 





Transfers During Bankruptcy (New York City)  

Á Transfers made pursuant to a confirmed plan of reorganization as 

provided under 11 U.S.C. §1146(c) (chapter 11 bankruptcy) are 

specifically exempt. 19 RCNY 23-03(j)(8).  

 

Á This includes any transfer of an economic interest in real  

property necessary to effect reorganization.  What if the entity  

has only one asset — the real estate?  Will a transfer pursuant  

to Chapter 11 be respected under this circumstance? 

 

Á Finance Letter Ruling 96-4675 seems to make clear that  

transfers pursuant to any bankruptcy except Chapter 11 

reorganization are subject to the transfer tax without  

regard to whether the proceeds of any liquidation are  

paid over to creditors. 



Deed In Lieu Of Foreclosure (New York City)  

Á NYC Corporation Counsel Opinion dated  

July 28, 1983 confirms that a deed given  

by a mortgagor to a mortgage in lieu of foreclosure of 

a non-recourse mortgage  

is subject to the transfer tax. 

 

Á Tax Base:  

Unpaid mortgage Debt + Accrued Interest 



Foreclosure (New York City)  

Á Deeds given by referees, receivers, sheriffs, etc., for realty 

sold under foreclosure or execution are also subject to the 

tax. The tax is computed on the amount bid for the property, 

senior liens not canceled by the sale, and advertising 

expenses, taxes and other costs paid by the purchaser, 

whether the purchaser is the mortgagee, judgment creditor, or 

other person. 19 RCNY 23-03(d)(2). 



Mezzanine Debt - Assignment In Lieu  
(New York City)  

Á Tax Base:  Unpaid balance due on the mezzanine loan 

(no FMV cap) + Transfer Tax paid by transferee 

(regardless of identity of the grantee) 

 



Mezzanine Debt - Foreclosure (New York City)  
Á Tax Base:  Amount bid for the property+  

 

Á Senior liens on the equity interest — including the unpaid balance of 

any more senior mezzanine loans not cancelled  

by the sale+ 

 

Á Any  unpaid balance of any outstanding mortgage on the  

real property +  

 

Á Advertising expenses, taxes and other costs paid by the purchaser, 

whether the purchaser is the mortgagee,  

judgment creditor, or other person. 

 

Á Any position for limiting Mezzanine assignments/foreclosures to FMV 

of Real Property?  













Leases/Options/Contracts  

Á Payment from Lessor to Lessee in Exchange for 

Tenant to Vacate Premises 

Á Payment from Lessee to Lessor in Exchange for 

Right of Lessee to Cancel Lease Without Further 

Liability to Lessee 

Á Option/Contract to Purchase 



Leases/Options/Contracts (continued)  

Á Leasehold grant of more than 49 years  

 

Á NOTE:  Subsequent amendments to leasehold 

grants increasing  

the leasehold can create a taxable transaction 

subject to the real estate transfer tax, even if 

the amendments are for less than 49 years. 



Leases/Options/Contracts (continued)  

Á NOTE:  No New York City real property transfer tax will 

be due to the extent the only consideration transferred 

is considered “rent” for purposes of the New York City 

Commercial Rent and Occupancy Tax (but such lease 

payments will be subject to New York City’s commercial 

rent tax if it is in Manhattan and below 96th street). 

Á Leasehold for less than 49 years with option to buy 



Leases/Options/Contracts (continued)  

Á The assignment or transfer of a leasehold interest when 

there is a positive value will be subject to the realty 

transfer tax in New York State and New York City.  

 

Á The transfer of a controlling interest in an  

entity with a leasehold interest is subject to  

tax regardless of the length of the remaining  

lease term, though how much consideration  

is applicable to the leasehold interest will be  

the most important factor. 



Mergers (Corporations) ð New York City  

Á In the Matter of the Petitions of  

The Chase Manhattan Corporation  

(f/k/a Chemical Banking Corporation) and  

Shareholders of The Chase Manhattan  

Corporation, February 4, 2005, Division  

of Tax Appeals, TAT (H) 88-99 (RP), TAT  

(H) 99-100 (RP), 2005 N.Y. Tax LEXIS 28. 



Mergers (Partnerships) ð New York City  

Á In the Matter of MCP Associates,  

L.P., Tax Appeals Tribunal, August 9,  

1996, TAT (H) 95-97 (RP). 



Bulk Sales  

Á New York City issue only (all transfers, regardless of  

consideration or type of property are subject to the .4% rate  

for New York State – but see next slide on the Mansion Tax). 

 

Á In the Matter of the Petition of Emerson Unitrust and Mark  

Emerson, Administrative Law Judge Division, TAT (H) 99-82  

(RP) TAT (H) 99-83 (RP);  In the Matter of Cambridge Leasing  

Corporation, Tax Appeals Tribunal, September 28, 2004,  

TAT (H) 03-11 (RP), 2004 Tax Lexis 196; In the Matter of  

David Gruber, Tax Appeals Tribunal, September 12, 2006,  

TAT (E)03-7, 8 & 9 (RP); In the Matter of Daniel and Sheila  

Rosenblum, Tax Appeals Tribunal, September 12, 2006,  

TAT (E) 01-31 (RP). 



Mansion Tax  
Á New York State issue only (no New York City Mansion 

Tax) 

 

Á Swiss Re America Holding Corporation (Advisory 

Opinion), DTA No. TSB-A-96(11)-R, September 12, 

1996; In the Matter of Regal Properties Corporation 

One, 1995 N.Y. Tax Lexis 560, Division of Tax 

Appeals, October 19, 1995, DTA No. 812335; In the 

Matter of the Petition of Kevin Kelley, Division of Tax 

Appeals, December 8, 2005, DTA No. 819863; In the 

Matter of Jacob I. Sopher, 1998 N.Y. Tax Lexis, 

Division of Tax Appeals, October 29, 1998, DTA No. 

815821 



Transfers To REITs  

Á 50% discount on certain transfers to real estate 

investment trusts (“REITs”) — or entities controlled by 

a REIT 

 

Á Continuity of Interest requirement either 40%  

or 50%, depending on whether the transfer is  

to a newly formed REIT or existing REIT 

 

Á If newly formed REIT, other requirements  

also imposed 

 

Á Calculation of continuity of interest requirement 

different for New York City vs. New York State 



Other Transfers  

Á Mitchell-Lama:  See FLR 094898-021, January 14, 

2010; TSB-A-10(2)R, April 29, 2010; FLR 064851-021, 

November 30, 2006 

 

Á Transfers pursuant to divorce or separation 

agreements:  See In the Matter of S. Jean Smith-

Hoffman, Ricardo Smith-Hoffman,  

Tax Appeals Tribunal, March 7, 2003,  

TAT(E)93-2341(RP) 



Step - Transaction Doctrine  

Á Exhibit I ð Statement of Audit Procedures:  

Transfers Into and Out  

of Charitable Organizations 

 

Á Also applied in a Mansion Tax case 



Exceptions To The Real Property/  
Real Estate Transfer Tax  

Á Mere Change in Form 

 

Á A deed, instrument or transaction conveying or transferring 

real property or an economic interest in real property to 

another person or entity, otherwise subject to tax, that effects 

a mere change of identity or form of ownership or 

organization to the extent the beneficial ownership of such 

real property (or for New York City only, economic interest) 

remains the same.  



Example 5  
Á A partnership owns real property in New York and the partnership entity 

transfers its interest in the real property  

to each of its partners in the same pro-rata percentage of ownership as 

their partnership interest. The transaction will require a filing of a realty 

transfer tax return, however, no tax  

will be due since beneficial ownership will be identical and  

this transaction would represent a mere change in the form  

of ownership. 

 

Á NOTE:  Just because a transfer may be exempt because  

it is a “mere change of identity or form of ownership or organization” does 

not mean it is not “a transfer”.   

This means an exempt transfer may still be aggregated  

with another non-exempt transfer, which by itself would  

not constitute a controlling interest, but because of the  

time period and facts involved, the two transfers together  

create a taxable transfer. 



Exceptions To The Real Property/  
Real Estate Transfer Tax (continued)  

Á Mere Agent / Dummy, Strawman or  

Conduit Exemption 

 

Á Exhibit J ð Statement of Audit Procedure:  

ñDummy / Strawmanò Transfers in Connection with 

Real  

Estate Syndications 



Example 6  
Á On Day one, a partnership, which is a syndicate, is formed (hereinafter 

“Partnership A”) for the purpose of purchasing 360 Madison Avenue. Absent 

any rule to the contrary, if Partnership A purchases the real property 

commonly referred to as 360 Madison Avenue — or a controlling interest in an 

existing entity which holds legal title or a (50% or more) beneficial interest in 

the real property,  

a transfer tax would then be paid. 

Á Since Partnership A is a syndicate, we know the main purpose of the original 

interest in 360 Madison was to syndicate the interests. 

Á Applying the aggregation rules, we see the syndication is pursuant  

to a plan — therefore we know, absent any rule to the contrary, that  

all the interests sold and acquired, if such interests were to add up  

to 50% or more of a beneficial interest in the real property, a transfer tax would 

then be due a second time. 

Á Luckily, there are ways to avoid paying a realty transfer tax twice in New York.  



Safe Harbor Procedures For The  
ñDummy Straw Manò Exemption From The SAP 

Á Return 

 

Á Documentation 

 

Á Duration 

 

Á Consideration 



Safe Harbor Procedures For The ñDummy Straw 
Manò Exemption From The SAP (continued)  

Á If any of these factors are missing, based on the individual 

facts of the situation, the dummy/straw  

man exception may be disallowed.   

 

Á NOTE:  NYS has no dummy exception, though by following 

the procedure above it may be possible  

to avoid double taxation. 

 

Á Exhibit K:  FLR 024795-021 and  

Exhibit L:  FLR 99-4745 



Other Exemptions  

Á New York City: 

 A deed or instrument given solely as security for, or a 

transaction the sole purpose of which is to secure, a 

debt or obligation or a deed or instrument given, or a 

transaction entered into, solely for the purpose of 

returning such security.  

 

Á New York State: 

 conveyances which are or were used to secure a debt 

or other obligation 



Transfers Which Are Not ñTransfersò  
Or Conveyances  

Á New York State: 

Conveyances Pursuant to a Devise 

 

Á New York City: 

Unclear if devises are considered a transfer/conveyance but 

see FLR 96-4695 where it was held that Devises under a will 

are not subject to the tax because specific bequests of real 

or personal property, generally,  

are vested in the devisee by operation of law.  

See New York Estates, Powers and Trusts Law (“EPTL”) § 11-

1.1(b)(5) and EPTL § 13-1.3, Practice Commentary by 

Hoffman. 



Other Notable Case  

Á In the Matter of the Petition of Paolo Gucci,  

DTA NO. 811149, Division of Tax Appeals,  

1994 N.Y. Tax LEXIS 349, June 23, 2994;  

In the Matter of the Petition of William Iser,  

DTA No. 812176; TSB-D-97(12)-R,  

Tax Appeals Tribunal, 1997 N.Y.  

Tax LEXIS 238, May 8, 1997. 



 


